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Trends 


Separate facts are not as important as trends. The number of law students 
or the number of candidates for the bar in any one year ts not as significant 
as the tendency which exhibits itself as to law school enrollment or bar admis- 
sions over a period of years. It is because of the trend over the last thirteen 
years that there is cause for alarm concerning the overcrowding of the bar. 
Whether or not the recent organization of a number of new commercial law 
schools, as referred to in an article in this issue, is symptomatic of a trend in 
this direction, it is still too early to state, but, obviously, the situation is one 


to be carefully watched. 








Survey of Legal Education and Admissions 
to the Bar in California 


I—Causes and Results of the Survey Report 


By ALFRED L. BARLETT 
Chairman of the California Committee of Bar Examiners 


A progressively larger number of applicants had been failing to pass 
the bar examinations in California. This situation culminated in the bar 
examination of February, 1932, at which examination but twenty percent 
of the applicants passed. An analysis of the figures of this examination 
made by the Committee of Bar Examiners disclosed that students from 
twenty-three law schools in California were taking this examination; that 
over ninety percent of the students of a few of these twenty-three law 
schools consistently passed the bar examinations while almost eighty 
percent of the students of certain other law schools failed with nearly 
equal consistency. It was evident that either some law schools were not 
giving a legal education to their pupils which would justify the existence 
of these schools, that some law schools were admitting members to their 
student bodies without attention as to whether or not their previous 
education fitted them to study law, or that the Committee of Bar Exam- 
iners was guilty of unfairness and gross discrimination in favor of some 
law schools and against others. In fact a charge was made that this 
Committee had discriminated in favor of applicants graduating from the 
University of California, Stanford University and the University of 
Southern California. 


The question also arose as to whether or not there was real need and 
place for twenty-three law schools, a third more than that possessed by 
any other state in the Union. Also there was discussed the effect of a 
number of proprietary schools soliciting students without regard to their 
qualifications and making a genuine drive for business. It is to be re- 
membered in this connection that the only requirement as to education 
prior to legal study in California is that the applicant have a high school 
education or its equivalent. 


All of this discussion aroused an interest in the membership of The 
State Bar of California. Many believed that if you solved the problems 
of legal education and admission to practice law, you were solving at the 
same time the other major problems confronting the integrated bar. of 
California, such as the improvement of the administration of justice, 
disciplinary matters and unlawful practice. 
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There is a committee of The State Bar of California known as the 
“Committee on Cooperation between the Bar and the Law Schools.” 
Joseph J. Webb, who was the first president of The State Bar of Cali- 
fornia, is Chairman of this Committee. He called a joint meeting of this 
Committee, the Committee of Bar Examiners, and representatives of the 
law schools to consider these problems. The meeting was held at Coronadu 
just prior to the annual meeting of the State Bar in September, 1932, and, 
in addition to the State Bar Committees, representatives of fifteen law 
schools were present. 


The temper of the meeting was that something concrete should be 
done. It was realized that it did not have sufficient information and 
that it did not have the machinery or facilities to secure it. It was 
therefore determined to present the following resolution to the convention 
of the State Bar: 


“RESOLVED, that the Board of Governors of the State 
Bar be requested to make provision for a thorough survey by 
impartial and competent persons, preferably nonresidents of 
this State, of the entire problem of admission to the practice of 
law in California, with particular reference to the present mode 
of administration of the bar examinations, the character of the 
questions, the marking and reviewing of the papers, and the 
determination of the results of the examinations; and to the 
subject of legal education in this State, in its several phases, 
including the equipment, requirements, and the character and 
effectiveness of the instruction therein.” 


This was done, the resolution was passed, and later the Board of 
Governors acted in accordance therewith. The Board of Governors ap- 
pointed Mr. Will Shafroth, Secretary of The National Conference of Bar 
Examiners, and Professor H. C. Horack of the faculty of Duke University 
to make this survey. The work of these gentlemen was most thorough 
as is evidenced by their printed report. In addition to their other time, 
three months were actually spent in California visiting each law school 
and carefully investigating its financial structure, courses given, methods 
of teaching, accommodations and the like. In considering the methods 
of the Committee of Bar Examiners, they called into consultation and 
brought to California Mr. Philip J. Wickser of New York, a member of 
the New York Board of Law Examiners for over ten years. The report 
of this Survey Committee has been published by The State Bar of Cali- 
fornia and given wide distribution. 


The work of this Survey Committee and the publication of its report 
have been of inestimable value. The reputable law schools of California 
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have welcomed this report and the advice which has been given to them. 
Some of them, as a result, have made drastic changes in their policies 
although it has necessitated the expenditure of considerable sums of 
money by them. The Committee of Bar Examiners also received excellent 
advice and has profited by it. Changes have already been made to meet 
suggestions advanced in the report. 


The report of this Survey Committee makes the following two sig- 
nificant statements: 

“In excellence, its schools at the top rank with the best in 
America. It has night schools and proprietary schools that are 
furnishing as thorough a legal education as some of the coun- 
try’s approved institutions. At the bottom of the list are schools 
of which no state could be proud.” 

“The bar is shirking its responsibilities toward the boy who 
is seeking a legal education when it permits him to enter a low- 
grade school with the thought that it will adequately prepare 
him for the practice.” 


These statements have been taken to heart. An attempt is being 
made to remedy conditions. It is evident from this report that many 
boys, who never could pass a bar examination, are, by high pressure 
salesmanship methods, induced to enter some of these law schools and 
remain there and pay tuition for four years. It is a tragedy when that 


boy learns, for the first time at the end of four years, that he will not 
be permitted to practice law. The better law schools, the report discloses, 
drop such a man at the end of the first year. A rule has therefore been 
proposed to the Supreme Court which, in effect, is as follows: 


That students be required to register with the State Bar before 
beginning the study of law; that the State Bar require all first-year 
students to take an examination in first-year law subjects, unless the 
students take their first-year work in a law school approved by the Com- 
mittee of Bar Examiners; that whether or not a California law school 
shall be approved, shall depend upon whether at least sixty percent of 
its graduates taking the examination for the first time are shown, by 
statistics covering a three year period, to have passed. 


Appropriate provision would be made for approving out-of-state law 
schools on the basis of the American Bar Association approved list or 
otherwise. Also, it is emphasized that this fixing of a sixty percent basis 
for the approval of law schools is not to be regarded as a permanent 
policy, but that after the law schools have been given a reasonable chance 
to raise their standards, this percentage will be increased. The proposed 
rule has not yet been acted on by the Supreme Court. 
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It is worthy of note, also, that the report of this Survey Committee 
disclosed that there were law schools operating in violation of statutes of 
the State of California. The Committee of Bar Examiners is about to 
remedy this situation by the institution of proper legal proceedings. 

We have had the report of this Committee but a short time. This 
impartial, thorough investigation of our situation by outside sources has 
taught us many things. These teachings will be reflected in the future 
handling of problems of legal education and admission to practice in this 
state. 


Il—Excerpts from the Survey Report 
By H. C. HORACK AND WILL SHAFROTH 


The Report of the Survey of Legal Education and Admissions to the 
Bar in California, made by Professor H. C. Horack of Duke University 
and Will Shafroth of Denver, Colorado, in the winter and spring of 
1932-33, consisted of four parts, dealing with conditions affecting legal 
education, a report upon individual law schools, the system and procedure 
of the bar examinations, and results obtained by the bar examinations. 
A portion of Part I is quoted herewith: 


CONDITIONS AFFECTING LEGAL EDUCATION 
The Types of Schools Which Are Supplying an Overcrowded Bar 


California is to be credited with as wide a variation in its law schools 
as any state in the Union. Although it only ranks sixth in population, 
with its 20 law schools it exceeds by a third its nearest competitor, Ohio. 
It has almost twice as many schools and colleges for training lawyers as 
has New York, despite the fact that the bar of that state outnumbers the 
California bar nearly three to one. * * * 

There are schools whose purpose is to train young men in the highest 
ideals of professional responsibilities, there are schools whose ambition 
does not rise above getting their students to pass the bar examination, 
and there are some whose moving purpose seems to be to make money for 
their proprietors. 

The criticisms and suggestions herein offered are in no way based 
upon whether the schools are full-time or part-time, day or evening, 
proprietary or non-proprietary. It has been sought to make judgment 
solely on the basis of the school’s individual performance, its efficiency 
and its treatment of its students. 

A survey of conditions affecting admissions to the bar in the State of 
California reveals the fact that during the past year nearly 2,800 students 
have pursued the study of law in the 20 law schools in the state and that 
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yearly approximately 600 new lawyers have been admitted to practice 
before the bar. 

Three questions arise: First, can the bar of California absorb this 
yearly influx? Second, are these 2,800 students of law being fairly 
treated? Third, is the caliber of the lawyers being admitted of a type 
to improve the administration of justice? 

As to whether the bar of California is overcrowded, every lawyer 
knows the answer, but the figures are striking. With an average of one 
lawyer to every 764 persons in the United States, California has a: ratio 
of one to every 562 persons, or almost one-third more than the average 
throughout the country. 


The state of Pennsylvania, with a ratio of one to every 1,190, has 
considerably less than half California’s ratio, yet they consider their bar 
so grossly overcrowded as to be a detriment to the profession and to the 
public. To meet this situation, the Pennsylvania Bar Association recently 
discussed placing an arbitrary limitation upon the number of new ad- 
missions in accordance with the requirements of each particular locality, 
finally deciding, however, not to recommend a quota system at this time. 


With California’s present ratio so far above the average, it would 
seem that the interests of its public and of its prospective young lawyers 
would be served more adequately if only a sufficient number were admitted 
to practice each year to keep the bar at its present level, until an equilib- 
rium is again established. Yet, during the past four years with an 
average yearly removal from active practice of 280 persons, the average 
yearly net increase in the number of lawyers has been 311. For every 
one who gives up a place in the profession there are always two crowding 
forward to take his place. Furthermore, there are not only more than 
twice as many lawyers who are admitted each year as drop out of practice 
but there is now a large list of inactive lawyers, many of whom have drop- 
ped out of the State Bar because conditions of practice did not warrant 
their continuance, but who stand ready to return to active practice when 
the situation seems to them more favorable. 

It is self-evident that as long as 20 schools operate in the state with- 
out restrictions, California will continue to be overcrowded with lawyers. 
When only the four schools, whose students have the highest records of 
success in the bar examinations, have been furnishing an average of 212 
persons to the bar each year, or three-fourths of the number required for 
replacement of those dropping out, it seems apparent that some of these 
20 schools have but little excuse for existing. 

The best of these schools have high qualifications for admission, good 
equipment, good library, a large and well paid faculty, and a tradition 
of hard study in the student body. They are concerned not alone with 
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training their students in a knowledge of the law but with instilling into 
them the highest ideals of professional responsibility. The weakest type is 
a one-man institution, dominated by a single individual who makes the 
important decisions and, as a rule, does a large part of the teaching. This 
kind of school at best has as its highest ambition mere preparation to pass 
the bar examinations and at its worst the collection of as much money as 
possible from its students. Usually it is without financial resources, 
admits any kind of student, whatever his qualifications or lack of them, 
graduates practically all who remain the required length of time and pay 
up regularly for their tuition and books, and has only the very lowest 
standards of scholarship. These schools have their own individual 
methods, but they absolutely fail to give their students the type of legal 
education which is essential to the practice of law today. None of them 
have passed an average of half of their men in the different bar examin- 
ations since January, 1929. In some of these institutions the average’ of 
success for those taking the examinations for the first time has run as 
low as 20 percent, and while some of these students have passed the bar 
and become successful practicing lawyers, it is only because of their 
native industry, perseverance and ability. It cannot be said to be due to 
the type of training which they have received. 


This last type of school is the one which particularly deserves the 
close attention of the bar of California. Its output constitutes, as a whole, 
the lowest fringe of applicants for admission. In the seven institutions 
which may be included in this class there are almost 300 students. They 
are paying tuition, on the theory that they are receiving a legal education. 
About all they are getting in fact is a directed course of study, often pre- 
scribed without reference to the proper development of student or subject, 
where the class period consists of but little more than a grade school 
method of determining whether the student has studied his lesson. This 
type of training is hardly better than that which the correspondence 
schools furnish and, except for the person entirely without initiative, is 
not essentially superior to or different from self-instruction. While some 
good men come from schools of this caliber, they also furnish a supply of 
the very lowest element coming to the bar, the element which does the 
most harm to the public and the profession through incompetence. 


It is not a sufficient answer to say that the bar examination machin- 
ery must take care of the product of this type of training, and must be so 
thorough a test of competence that ignorance and incapacity cannot pass 
it. It is a well-established fact that bar examination technique is not suf- 
ficiently developed in this state or anywhere else, to keep out a great many 
of the unfit who have the persistence to make repeated tries after they 
have first failed the bar examination. Nor can this problem be completely 
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handled by limiting the number of attempts which can be made to pass the 
bar examinations. Those examinations are, and probably always will 
remain, an imperfect sifter of persistent applicants, and the problem must 
be studied with this realization in mind. 


It is not intended by this to give a clean bill of health to all the schools 
which are not in this lowest category. Some of the others are very close 
to the type which has been mentioned. Many of the other schools are 
deficient in particular matters which are pointed out elsewhere in this 
report. . &. > SS 


Recognition of Law Study Only in Approved Schools 


There is no sound argument against the conclusion that the student 
as well as the public is entitled to be protected against low-grade law 
schools. There may be some difference with reference to the means to be 
adopted to assure this protection. In some states* the board of bar 
examiners of the supreme court has established a list of approved law 
schools and recognized law study as qualifying a candidate for the bar 
examination only when it has been taken in an approved school. When 
this selection has been wisely made, it has resulted either in improving 
the inadequate law schools or in forcing them to enroll only students who 
wished to get some law as an aid in business but did not wish to be ad- 
mitted to the bar, and a great benefit has resulted to the legal profession 
in those jurisdictions. Needless to say, such selection of approved schools 
must be made in the most careful manner, on the basis of merit, and must 
not be discriminatory nor founded on prejudice. By making the rule 
effective in the future, students who have already commenced their studies 
in schools not on the approved list, are unaffected, but new students in 
those schools are given warning that they cannot count the time when 
they study there as fulfilling the law study requirements for admission 
to the bar. 


It is too late to start the process of weeding out unfit candidates for 
the legal profession when they come up for the bar examination. At that 
time there should be some assurance that they have passed those prelim- 
inary tests, which they get at a good law school. The bar is shirking its 
responsibilities toward the boy who is seeking a legal education when it 
permits him to enter a low-grade school with the thought that it will ade- 
quately prepare him for practice. If he has not the aptitude to acquire 
a sound legal education, a good law school will soon find it out and elimin- 
ate him. The poor law school, on the other hand, will keep him on, year 


*Arizona, Colorado, Connecticut, Delaware, District of Columbia, Idaho, Kansas, 
Maine, Maryland, Minnesota, New Jersey, New Mexico, New York, Ohio, Oregon, 
Rhode Island, Vermont, Washington, West Virginia, Wisconsin, Wyoming. 
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after year, and take his money. A system of admission which pins all its 
hope for securing qualified members of the bar on its bar examination, 
however good that examination may be, is bound to get a quantity of unfit 
material, because it is only using one process of sifting, instead of two, 
when both are available. The selected law school is even a better means 
than the bar examination of sorting the wheat from the chaff. When the 
candidate starts in his law study he has no vested right to continue, but 
when he gets to the bar examinations he has spent so much time and 
money for training that often it seems to him too late to turn to another 
calling. He knows that if he just tries long enough, his chances of finally 
being admitted are good. In California, as will be discussed more fully in 
considering the results of the bar examinations, these chances are at least 
four out of five. 

In the same way that law study in inferior schools should not be 
recognized as qualifying a candidate for the bar examination, correspond- 
ence school study, office study and private study should also be given no 
credit. They do not adequately prepare for admission to the bar, and the 
unusual case of the successful attorney who has succeeded by that route 
is no proof to the contrary. Either he was educated in the time when such 
methods of preparation were more effective and the law simpler than it 
is now, or else he had that native ability and determination which would 
have succeeded in any event and under any circumstances. These char- 
acteristics would have urged him on to comply with whatever qualifica- 
tions were laid down. 

The correspondence school course is based on condensed textbook 
instruction which is entirely out-moded and fails to develop the reasoning 
power of the student to the same degree as resident law school work. 
Reports from the California bar examination show correspondence 
students, office students, and those who studied privately, had the lowest 
ranking of any groups in the eight examinations given from 1929 to 1932. 
This is shown by the following table: 


TABLE A 


Percentage of Success of Various Classes of Candidates in the 
Bar Examinations 


With Degree 
Correspondence Law Office Private Total of All Phe sami 
School Study Study Applicants Law Schools 
Number Percent Number Percent Number Percent Number Percent Number Percent 
Year Taking Passing Taking Passing Taking Passing Taking Passing Taking Passing 
1929 53 24% 48 27% 9 11% 797 53% 376* 64%* 
1930 96 8% 58 14% 10 0% 1,251 42% 713 51% 
1931 81 10% 63 19% 19 21% 1,317 41% 767 47% 
1932 63 13% 32 13% 19 11% 1,226 41% 675 44% 





Total 293 13% 201 18% 57 12% 4,591 43% 2,531 50% 
*July examination only. 
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While study in an office used to be the accepted method, and when 
conducted under a preceptor who took his responsibilities seriously, had 
some advantages which are now lacking, at the present time the old- 
fashioned office is gone, the old-fashioned preceptor is gone, and there is 
no such thing as office study in the sense in which that previously existed. 
The successful lawyer has no time to personally instruct his clerk, and he 
has no need for him to write out deeds or other legal instruments. The 
law of today is vastly complicated, and both the public and the candidate 
for the bar have a right to be protected against inferior legal training. 
No credit should be given for office study, for correspondence school study, 
or for private study to qualify for the bar. As long as good night schools 
exist, no poor boy or ambitious man who must work for his living, will 
be excluded from studying law. There should be a requirement that he 
must study it where he has a fair chance to get a good legal education. 
This can be done most effectively by recognizing as qualifying for the bar 
only law study done in schools approved by the Committee of Bar Ex- 
aminers. 


It is apparent that the extreme conditions which are flooding the bar 
examinations at each session and bringing into the profession a far 
greater number than it can possibly absorb, is due in large measure to 
the great number of schools and their uncontrolled struggle to secure 
students. The establishment of an approved list will not only be a guide 
to young men desiring to study law but will be an influence upon any 
school that may be tempted to over-step the bounds of propriety in its 
method of obtaining students or which is not dealing fairly with them, 
either through ignorance or with deliberate purpose to exploit them. 


If, however, it should seem desirable to allow credit for study other 
than in approved schools, the Committee of Bar Examiners might well 
hold examinations at the end of the first year of law study for students 
who thus seek to prepare themselves, so that those who are incapable or 
have no aptitude for law may be eliminated as early as possible, that they 
may put their time and money and effort into some line of endeavor for 
which they are better fitted. Nevertheless, the establishment of an ap- 
proved list and the requirement of attendance at such schools seems a 
fairer and more effective way of protecting both the individual and the 
public. 


The Character Problem 


The most important thing for a lawyer to possess, as far as the public 
and the bar are concerned, is good moral character. No matter how stupid 
or ignorant a lawyer is, he will not do as much damage to his clients or 
his profession as an unscrupulous knave. In general, the question of 
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character has not received proportionately as much attention by author- 
ities having charge of admission to the bar as have educational qualifica- 
tions, for the reason that we have no definite and certain way of deter- 
mining character. Most of the young men coming to the bar have not yet 
had those contacts in life which show to their associates what their char- 
acter is. Even though they be weak and unstable, there are not enough 
overt acts in the record definitely to prove this. 


Nevertheless, because of the great importance of the subject, more 
than a nominal or cursory examination of a candidate’s character is war- 
ranted. In California, however, this is all that it receives. The applicant 
files a questionnaire which is examined by one of the employes of the 
State Bar office. Character witnesses whom the candidate lists in his 
application are written to concerning him. If their replies are satisfac- 
tory, it is assumed that the candidate has good moral character. If on 
the face of the questionnaire it appears that a man is of doubtful char- 
acter, which happens only in the rarest of instances, a further investigation 
is made. This procedure is no safeguard whatsoever to the public. It 
is not even a real and genuine attempt to find out what the man’s 
character is. It is common knowledge that anyone, no matter how 
dishonest or unscrupulous he may be, can supply as reference the names 
of three persons who will vouch for him. 


It is not necessary to dwell on the importance of some investigation 
as to the character of every candidate. The Committee of Bar Examiners 
cannot be expected to do it, as its members are already sacrificing a great 
deal of time for the good of the profession. But committees to investigate 
character could easily be set up in different parts of the state, and their 
efforts could be made of great value to the bar. 


No definite way in which this should be done will be recommended. 
It is done in many states.t A committee should be appointed to make a 
study of plans used elsewhere and to recommend a fitting procedure in 
California. Some system more efficient than the present perfunctory 
procedure should be adopted. 


The Necessity of Educational Qualifications 


A further much needed safeguard is the establishment of higher 
educational qualifications for admission to the bar. California is lagging 
far behind the other progressive states of the Union in this regard, by 





+The following states have separate committees which investigate the character 
of applicants: Alabama, Colorado, Connecticut, Illinois, Indiana, Kentucky, Mary- 
land, New Jersey, New York, Oklahoma, Pennsylvania, Virginia, Washington. In 
many states a real investigation is made by the board of bar examiners. 
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demanding only a high school education or its equivalent. In nineteen 
jurisdictions,’ containing over half of the lawyers in the country, sub- 
stantially all candidates for admission to the bar are required to have 
two years of college or its equivalent. In fourteen of these states this 
requirement must be fulfilled before law study is commenced. The object 
of such a provision is to see that our lawyers have a broad general educa- 
tion. With our law growing continually more intricate, some assurance 
of intellectual competence among men who are to be admitted as officers 
of the court is a necessity. On the lawyers admitted today will soon fall 
the burden of the administration of justice, and every method should be 
adopted to see that they are capable of fulfilling this trust, both to the 
public and to their clients. With a million men and women in college, 
and particularly in California with its widespread system of junior 
colleges and extension division work, the facilities for higher education 
are now within the reach of everyone with character and determination. 
Such a provision would work no insurmountable hardship and would 
effect very appreciable improvement in the quality of our future lawyers. 
The difficulty in securing its adoption is that the public must be convinced 
of its necessity. This is no small task, but it is one which the bar must 
assume and which it is fully capable of carrying out. 


I1I—Recommendations of Advisory Committee 
Appointed to Study Survey Report 


After the California Survey Report had been submitted to the Board 
of Governors, the President of The State Bar of California appointed an 
Advisory Committee to study it and present recommendations. The 
- report of that committee and the recommendations, which were approved 
at the recent meeting of the State Bar and are now in the hands of the 
Supreme Court, follow: s 6 oe 


The Law School Survey deals with two distinct, but closely related, 
subjects, namely, legal education in California and bar examinations in 
California. In the main, it deals with the California Law Schools and 
with the California Committee of Bar Examiners. 


While the Survey points out some minor weaknesses in our bar 
examination procedure, and some respects in which this procedure should 
be improved, there is nothing in the part of the Survey dealing with bar 





§Colorado, Connecticut, Delaware, Idaho, Illinois, Kansas (3 yrs.), Michigan, Min- 
nesota, Montana, New Jersey, New York, North Dakota, Ohio, Pennsylvania (requires 
before law study college degree or passage of general education examination inde- 
pendently conducted by the College Board), Rhode Island, Washington (except in 
case of office students), West Virginia, Wisconsin, Wyoming. 
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examinations that suggests that the work of the Committee of Bar 
Examiners is not fundamentally sound, or that suggests the necessity of 
any substantial changes in bar examination procedure, or any action that 
should be taken by the Board of Governors in reference thereto. 


However, the other part of the Survey, the part that deals with the 
work of California’s twenty law schools, discloses a situation that calls 


for remedial action. ~ «» « 6 2% 


The Survey indicates that there are a class of law schools in Cali- 
fornia whose “highest ambition” is “the collection of as much money as 
possible from its students”, that there are a class of schools that “absolutely 
fail to give their students the type of education which is essential to the 
practice of law today”. 


Dealing with the subject of solicitation, the Survey says: 


* * * “A practice analogous to ambulance chasing has grown up 
where commissions are paid to law students for each new victim 
they may bring to the school and where solicitors are not only 
regularly paid to hunt out and sign up prospects but are further 
compensated as long as their students stay in school. Instances 
were found where a dean was engaged for a school and was to be 
paid a certain amount for each student whom he brought with 
him or induced to come over from another school. * * * 


“Too little attention has been paid to the injustice done to 
students who pay money to proprietors of schools of this kind. 
* * * He has no time to make an investigation, nor has he any 
criteria by which to measure the excellence of the particular 
school. The course, and indeed the whole profession of law, is 
‘sold’ to him, as though it were a set of books, and even though 
he may be incapable of mastering legal principles, either because 
of the absence of previous training or on account of his lack of 
native ability, he is kept on from year to year and his money is 
taken under the false pretense that he is receiving a good legal 
education * * * they have been ‘sold’ the whole thing and have 
no idea of the outcome which, in the majority of cases, ends in 
loss of money, loss of time and failure to attain their goal. 

“It is difficult to view dispassionately a store clerk, a filling- 
station operator, or a truck driver, supporting a wife and children 
on a salary of $80 a month who, in his natural desire to raise the 
position of himself and his family, at the solicitation of some 
high-powered salesman is taking from his family’s support one- 
fourth of his small income in a hopeless endeavor to become a 
lawyer. Yet many cases of this general type are to be found.” 
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It is a self-evident fact that many boys and men have a desire to 
be lawyers, who could never pass a bar examination, and who, if they could 
pass a bar examination, would never make lawyers who are able to give 
the public such legal service as is required under modern conditions, and 
who could do no real good for themselves if they were admitted to the bar. 
= * ” * ok 

Every year our bar examinations fail hundreds of these men who 
have hoped to be lawyers. All of them have studied law for at least 
three years; most of them have studied law four years or longer. Many 
of them are men of very limited means who have paid out their hard- 
earned money in the belief that they are getting a good legal education, 
and are developing into capable and successful lawyers. With many, 
if not with most, of them, the announcement of the result of the bar 
examination, after four years of work and sacrifice, is the first indication 
that they receive that they will never attain their goal. 


This situation places an undue strain upon the bar examination pro- 
cedure. Furthermore, it is obvious that it is not a kindness to such men 
thus to postpone the disclosure that they will never make lawyers. 


The better law schools do not thus postpone the disclosure. They do 
not accept students whose preparatory education is deficient; and, by the 
end of the first year, they drop out those whose unfitness for the law has 
been demonstrated. Only the few border-line students are carried over 
into the second year. In the better schools, the awakening is not intention- 
ally postponed until after the end of the law-school course, and until after 
the results of the bar examination are announced. 


But the situation in the lower grade of law schools is very different. 
The Survey discloses that in these schools there is practically no volun- 
tary elimination of any students. They are secured by high-pressure 
sales methods, and they are retained by like methods, as long as they 
can and will pay. The Survey shows that one school has included in 
its application form the student’s promise to pay the entire four years’ 
tuition of $720, each student being thus required, at the commencement 
of his law study, to obligate himself to pay for four years’ instruction, 
regardless of how soon his unfitness for the law might be demonstrated. 
Practices such as this, and high-pressure salesmanship and bonuses for 
retaining students after they are once secured, appear to be largely re- 


sponsible for postponing the disclosure of unfitness as long as possible. 
* * * * * : 


The law of California permits any one to study law anywhere, out 
of school, or in school, and in a school of his own choosing. As long as 
California has low-grade law schools, therefore, the bar cannot prevent 
boys from entering them. 
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The Committee is of the opinion, however, that the bar, with the co- 
operation of the Supreme Court, can and should undertake the task of 
disclosing to the students, at a date earlier than the bar examination, 
whether or not they have any reasonable chance of ever becoming lawyers. 


Section 24 of the State Bar Act authorizes the requirement that all 
applicants for admission to the bar show that they have, diligently and 
in good faith, studied law, for three years, if in a full-time school, or 
otherwise for four years. Pursuant to this section, a rule could be 
adopted requiring applicants to take an examination at the end of the 
first year of their law study, and to pass that examination, before they 
are given any credit for the second year study. 


If this is done, in many, if not in most, cases the disclosure of unfit- 
ness for the practice of law will not be postponed until after four years of 
study and after four years of payment of tuition and other fees. And 
many of the students that are now being retained in low-grade law schools, 
because it is profitable for some one to retain them there, will be protected 
from further exploitation. 


It has already been pointed out that the better grade law schools 
adequately perform this duty of early disclosure to, and of early elimina- 
tion of, those that are obviously unable to become lawyers. It would 
appear, therefore, that it would be unnecessary for The State Bar to 
give a first-year examination to students in such schools. * * * 


The Committee makes the following recommendations: 


1. That the Board of Governors adopt, and recommend to the 
Supreme Court that it approve, amendments to the Rules Regulating Ad- 
mission to Practice, so as to provide: , 


(a) That students be required to register with The State Bar before 
beginning the study of law, subject to the power of the Committee of 
Bar Examiners to make such exceptions as may be necessary so that no 
injustice would be done; 


(b) That, beginning in the summer of 1937, The State Bar require 
all first-year students, subject to like exceptions, to take an examination 
in first-year law subjects, unless the students take their first-year work 
in a law school that is approved by the Committee of Bar Examiners; 

(c) That whether or not a California law school shall be approved 
by the Committee of Bar Examiners shall depend upon the showing made 
by its students in our bar examinations, according to the statistics, the 
publication of which is now provided for in the Rules; that the test shall 
be whether at least 60 percent of such students taking the examination 
for the first time pass, and that such percentage be based upon the exam- 
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inations given in 1934, and thereafter, such statistics to be cumulated 
until they cover three years, and then to be based upon the last preceding 
three years’ records; 


(d) That appropriate provision be made for approving out-of-state 
law schools, either on the basis of the American Bar Association’s ap- 
proved list or otherwise; 


(e) That each student taking the first year examination be required 
to pay such a fee, to be fixed in the Rules, as may be necessary to defray 
the cost of such examination; 


2. That the fixing of a 60 percent basis for the approval of law 
schools be not regarded as the adoption of a permanent policy, but that 
it be the aim of The State Bar to gradually raise this requirement after 
the law schools have been given a reasonable opportunity to raise their 
standards. 





Number of Law Schools Shows Increase 
South Is Chief Beneficiary (?) 


In the annual revision of The Carnegie Foundation’s list of degree 
conferring law schools, the following additions were made up to December 
9, 1933. Other schools may be added before publication. None of these 
institutions, except the Miami College of Law, require any college education 
for admission: 

Jones Law School, Montgomery, Alabama (three-year evening 
course), opened 1928, announced degree 1933; autumn attendance, 90. 

Balboa Law College, San Diego, California (three-year evening 
course), opened 1926, announced degree 1933; autumn attendance, 65. 

Miami College of Law, Miami, Florida (four-year evening course) ; 
autumn attendance, 15. 

Woodrow Wilson College of Law, Atlanta, Georgia (one-year after- 
noon and one-year evening course) ; autumn attendance, 45. 

Winder Law School, Winder, Georgia (two-year day and two-year 
evening course) ; autumn attendance not reported. 

Lincoln College of Indiana, Department of Law, Indianapolis, Indiana 
(three-year evening course) ; autumn attendance, 31. 

South Bend University Law School, South Bend, Indiana (three-year 
evening course) ; autumn attendance, 14. 

Southern College of Law, Paris, Tennessee (one-year day course) ; 
autumn attendance not yet ascertained. 
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North Texas School of Law, Fort Worth, Texas (three-year evening 
course) ; autumn attendance, 45. 


Houston Law School, branch at Huntsville, Texas (three-year even- 
ing course), opened 1932, admitting no new students 1933; autumn at- 
tendance, 20. 


A one-year law school which does not confer a degree will be opened 
in New York City in January, under the title of the “Institute of the 
Metropolis.” It is the second institution of this character to be established 
there, the United States Kent School of Law having been founded last year. 


Of these eleven schools, three have only a one-year course; one has a 
two-year course; six give a three-year evening course; and one, a four-year 
evening course. Half of them are in states which have no requirements 
whatsoever of either general education or legal training to qualify for 
the bar examinations. All of the rest, except the New York City school, 
are in states which require only a high school education. The total en- 
rollment, as shown by the figures quoted above, is 325. 


Comment on this seems superfluous. It should be a clear warning to 
states which still neglect to take the obvious step of requiring pre-legal 
college education. No detailed information is available concerning any 
of these institutions except two. The Balboa Law College in San Diego, 
at the time it was inspected last spring by Professor Horack and the 
editor, consisted of a single class lasting two hours, given three nights a 
week, taught by the owner of the school, and using for its material mime- 
ographed syllabi prepared by him and other members of his former 
faculty and sold to the students. The following excerpt from the October 
number of The Law Student concerning the Woodrow Wilson College of 
Law at Atlanta, just opened this fall, sufficiently characterizes it: 


“A regular three-year course in law has been arranged in a 
unique way so that an ambitious student may complete it in one 
year. The LL.B. degree is conferred upon completion of the 
course. * * * The course is so arranged that a student may enter 
at practically any time during the school year. 

“The president of the college is Hon. Clifford Walker, former 
governor of the State of Georgia. The dean is Joseph B. Kilbride, 
who for a number of years has conducted a private law school, 
the graduates of which have been very successful in passing the 
bar examinations.” 


It seems a fairly safe presumption that the other schools are com- 
mercial in character. The dean of the one-year New York school is a 
former chief justice of the Nevada Supreme Court! 
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Bar Examiner Portraits 


Alexander Armstrong 
Chairman, Maryland State Board of Law Examiners 





The chairman of the Maryland State Board 
of Law Examiners holds a distinguished position 
among the lawyers of that state. He served as 
its attorney general from 1920 to 1924, as presi- 
dent of its state bar association from 1926 to 
1927, and for the last nine years has been one of 
its representatives on the National Conference 
of Commissioners on Uniform State Laws and 
a member of the State Board of Law Examiners. 


Mr. Armstrong was born in Hagerstown, 

Maryland, received his preliminary education 

there, and graduated from Princeton University 

in 1899 with a Phi Beta Kappa key on his watch 

chain, receiving a Master’s degree the following year. Three years later 
he became a Bachelor of Laws at the University of Pennsylvania, and in 
1913 the University of Maryland conferred a Doctor’s degree upon him. 





He started practice in Hagerstown, and still retains an office there, 
although he is the senior member of the firm of Armstrong, Machen & 
Allen of Baltimore, where he now lives. He was city attorney of the town 
of his birth for two years, and then became state’s attorney of Washing- 
ton County, which office he occupied from 1908 to 1912. For ten years, 
from 1921 to 1931, he was president of the First National Bank of Hagers- 
town. He ran for governor on the Republican ticket in 1923 and was 
delegate-at-large to the Republican National Convention in 1924. He is 
now chairman of the executive committee of the National Conference of 
Commissioners on Uniform State Laws and prominent in the American 
Bar Association, where he represents Maryland on the General Council. 
He is a member of the American Law Institute, a director of a number of 
corporations, and a leader of the Baltimore bar. 


In addition to his political and legal affiliations, Mr. Armstrong is 
a Son of the American Revolution, a Mason, and a member of a number 
of clubs in Maryland. 
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Bar Examination Questions 


Furnished by Members of the Pennsylvania Board of Law Examiners 


CONTRACTS—OFFER AND ACCEPTANCE—COUNTER OFFER—ENTIRE 
AND SEVERABLE CONTRACTS 


Question: A sent B a written order for two cars of lath to contain not over 
210,000 pieces at $5.50 per thousand. B replied by letter that he had entered the 
order for two cars of lath on A’s terms as to price per thousand but could not 
guarantee amounts shipped as he, B, had to take what cars he could get. B’s letter 
further stated that A could cancel the second car if not shipped before an advance 
in freight rates. B subsequently shipped two cars. The first contained 100,000 
laths. The second, shipped the following day, and before any freight advance, 
contained 122,500 laths. Invoices stating the exact quantity in each car were also 
mailed by B to A and both the invoices and B’s letter reached A before the cars 
arrived. A accepted the second car and refused the first. Was he within his rights 
in so doing? 


Answer: No. A’s original order was rejected as B’s reply thereto amounted 
to a counter proposal. The counter proposal, however, related to two cars of lath 
and was not severable at the option of A. ‘‘This is manifest from—(The) provision 
in plaintiff’s reply which permitted a cancellation of the second car if not shipped 
before freight advance. This clearly implies that if shipped before an advance in 
freight rates the proposal was not divisible and any contract based upon it was 
entire.” Fifer v. King, 88 S. C. 203. ‘The entirety of the contract depends upon 
the intention of the parties and not on the divisibility of the subject.’”’” Shinn v. 
Bodine, 60 Pa. 182. B’s counter-offer had to be accepted or rejected as made. 
Unless B consented to a severance, which he did not, A did not have the right to 
accept one car and refuse the other. When he did so, he assumed liability for both 
cars. Fifer v. King, supra, from which the facts are taken. 


MURDERED WIFE — CONTRACTS — EFFECT OF PARTY’S PREVENTION OF 
FULFILLMENT OF CONDITION ON WHICH HIS LIABILITY DEPENDS. 


Question: By the terms of a valid antenuptial agreement, W, if she survived 
H, her husband, was to receive $20,000 from his estate. W was murdered by H, who 
then committed suicide. At the audit in H’s estate, the administrator of W’s estate 
presented a claim for $20,000 under the contract. Pass upon the claim. 


Answer: The claim should be allowed. Foreman State Trust & Saving Bank 
v. Tauber, 348 Ill. 280, (1932), 180 N. E. 827; Logan v. Whitley, 129 App. Div. 
666, 114 N. Y. St. 255, 257; 13 C. J., page 648. 


CONSTITUTIONAL LAW—LEGAL TENDER CASES—IMPAIRMENT OF 
OBLIGATION OF CONTRACTS—DUE PROCESS—GOLD 
CLAUSE IN CONTRACTS. 


Question: An act of Congress passed in time of peace authorized treasury 
notes to be issued solely upon the credit of the United States and made said notes 
legal tender for the payment of all debts then existing or thereafter to be created, 
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whether or not said debts by their terms were payable in gold or silver coin. The 
Act also prohibited the making of any payments in gold coin. 

Before the passage of said act, when nothing but gold and silver coin was 
legal tender for the payment of debts, A signed a bond in which he became bound to 
pay B $500 “in gold coin of the standard weight and fineness at the time of signing 
this bond.’’ The obligation remained unpaid at the time of the passage of the act. 

Thereafter A tendered in full payment of said obligation the sum of $500 and 
interest in the aforesaid treasury notes, which tender B refused to accept because 
said notes were then worth less than their face value in the gold coin called for 
by the contract. 

Was the Act of Congress constitutional as applied to the debt in question? 


Answer: The authorities on which this question is based are, inter alia, the 
following: Legal Tender cases: Knox vs. Lee, Parker vs. Davis, 79 U. S. 457; 
Veazie Bank vs. Fenno, 8 Wall. 533; Hepburn vs. Griswold, 8 Wall. 603; Bronson 
vs. Rodes, 7 Wall. 229; Juilliard vs. Greenman, 110 U. S. 421; Block vs. Hirsh, 
256 U. S. 135; Wilson vs. New, 243 U. S. 332; Baltimore and Ohio Railroad Com- 
pany vs. Interstate Commerce Commission, 221 U. S. 612; “The Power to Nullify 
Gold Clauses’, XLVI Harvard Law Review, p. 1225 (June, 1933); American Bar 
Association Journal for July, 1933; “Currency Control and Private Property’’, 
XXXIII Columbia Law Review, 617 (April, 1933). 


TRUSTS — LIABILITY OF TRUSTEE—UNLAWFUL INVESTMENT—CHARGING 
PROFITS AGAINST LOSSES 


Question: A is trustee of $10,000 for B. By the terms of the trust A 
is directed to invest the money in bonds. A invests $5,000 in shares of the X Com- 
pany and $5,000 in shares of the Y Company. The shares of the X Company 


become valueless, and the shares of the Y Company rise in value and A sells them 
for $10,000. What are A’s liabilities, if any? 


Answer: B can charge A with $5,000 and interest for the breach of trust in 
purchasing shares of the X Company, and hold A accountable for the proceeds of 
the shares of the Y Company. 

A trustee who is liable for a loss occasioned by one breach of trust cannot 
reduce the amount of his liability by deducting the amount of a gain which has 
accrued through another and distinct breach of trust; but if the two breaches of 
trust are not distinct, the trustee is accountable only for the net gain or chargeable 
only with the net loss resulting therefrom. 

Sec. 204 Re-statement of Trusts, Tentative Draft No. 3. 

A is also liable to the loss of his commission and to be removed as trustee. 


EQUITY — INJUNCTION — LABOR DISPUTES — LABOR UNIONS — MOTIVE 


Question: Some of the members of the defendant Theatrical Union, under its 
direction, at various intervals, drove an automobile in front of the plaintiff, Guild 
Theatre, playing music and bearing the following notice: 

“LEST YOU FORGET. 
To our thousands of friends and members of organized labor. 
This is to remind you that the Guild Theatre does not employ members 

of organized labor and we respectfully urge you as our friends not to pat- 

ronize the above theatre. Theatrical Union.”’ 
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On several occasions, defendant’s members also distributed handbills bearing 
the same notice. It was true that the Guild Theatre did not employ members of 
organized labor. As a result of the defendant’s conduct, many patrons of the Guild 
Theatre ceased to attend its performances, and it, therefore, had a decrease in 
profits. 


What rights, if any, has the Guild Theatre, and how can they be judicially 
determined ? 


Answer: No right. Bill in equity. 


The facts of this case are taken from Kirmse, et al. v. Adler, et al., an opinion 
recently handed down. In it, the Court held that the injunction should be denied 
and set forth the following principles of law applicable to the present case: 


Labor has the right to organize for mutual aid and protection in order to 
better conditions in the matter of wages and other incidental benefits and labor 
unions are therefore not only legitimate but necessary as part of the social structure. 


Labor is free to act by peaceful persuasion, individually, collectively, or con- 
certedly, in order to enforce a demand for betterment of wages or living conditions. 


Where there is no evidence of disorder, coercion, intimidation, violence, boycott 
or threats, or acts looking to the same end, or acts causing or likely to cause a 
breach of the peace or damage to property physically, an injunction will not issue. 


Labor is entitled to present its cause to the public by notices and circulars 
calculated to bring about a cessation of labor or patronage and to induce others 
to stand with them, provided the arguments employed do not tend to coerce or 
intimidate the public or cause a breach of the peace. 


If one has a legal right to do a particular thing, the law will not inquire into his 
motive for doing it, and motive is immaterial. 


COMMON LAW PLEADING—PROPER PLEAS IN ASSUMPSIT—DEBT TROVER 
AND CASE 


Question: State without any comment or discussion whatsoever the name of 
the plea which should have been filed by X in each of the following cases at common 
law. 

(1) Action of assumpsit by A vs. X upon an agreement by X with A to carry 
goods safely from New York to Philadelphia. X’s defense is that there was an 
express condition in the contract to the effect that A was to walk behind the cart 
and watch the goods, and that A refused to do so. 

(2) Action of debt by A vs. X upon a simple contract. X’s defense is that he 
is an infant and that the contract was not for necessaries. 

(3) Action of trover by A vs. X alleging that X took A’s goods without his 
consent and converted them. X’s defense is that he took the goods, as sheriff, 
under a writ. 

(4) Action of trespass on the case by A vs. X for deceit in warranting a 
horse sound when in fact the horse had foundered. X’s defense is that he did 
not make any such warranty and that the horse was in fact sound. 


Answer: ‘The answers to the above questions can be found in McKelvey’s 
Principles of Common Law Pleading, Second Edition.” 
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Recent Bar Examination Results 
First- Percent Percent 
Total Number Percent Timers First- Repeaters 
Taking Passing Passing Taking Timers Passing 
Passing 
Alabama .................. 52 33 63 % 40 65 % 58 % 
Astoema .................. 34 20 59 % 
California —............ 831 263 32 % 528 46 % 7% 
Cees ................ 46 29 63 % 38 66 % 50 % 
Connecticut ........... 99 44 44% 71 54% 21% 
Delaware ................ 10 7 70 % 9 67 % 100 % 
Dist. of Columbia... 538 356 66% 
RAE 106 59 56 % 103 56 % 33 % 
Rare 9 9 100 % 8 100 % 100 % 
FESR TES 647 319 49 % 475 55 % 34% 
SIN sciciiisciciadiiniactarte 130 94 72% 110 78 % 40 % 
SSRIs 150 140 93 % 143 95 % 57 % 
a 74 65 88 % 70 89 % 75% 
Kentucky ............... 140 54 39 % 96 41% 34% 
0 eee 97 64 66 % 87 71% 20 % 
EO 22 12 52% 16 69 % 17% 
Maryland ................ 232 96 41% 103 47% 37 % 
Massachusetts _...... 600 225 38 % 410 45% 21% 
Michigan ................ 272 206 76% 
Mississippi -............. 45 9 20 % 39 18% 33 % 
Montana .................. 9 5 56 % 7 57 % 50 % 
Nebraska ................ 42 19 45% 35 51% 14% 
I 5 2 40 % 3 67% 0% 
New Hampshire .... 38 14 37 % 32 38 % 33 % 
New Mexico .......... 21 12 57 % 18 61% 33 % 
North Carolina ..... 200 121 61% 198 61% 50 % 
North Dakota _...... 28 19 68 % 28 68 % 
SS 398 283 71% 343 79% 24% 
Oklahoma ............... 125 85 68 % 113 73% 25 % 
SS 92 51 55 % 73 64% 21% 
Pennsylvania ........ 508 221 44% 346 53 % 23% 
Rhode Island .......... 53 15 28 % 29 41% 13% 
South Carolina _...... 23 6 26% 14 43 % 0% 
South Dakota _...... 10 6 60 % 8 75% 0% 
Tennessee ................ 289 102 35 % 225 38 % 27% 
ER IE 22 11 50 % 19 53 % 33% 
Vermont ..........-.------ 15 11 73% 15 13% 
Washington ............ 82 60 73 % 71 73% 13% 
West Virginia —...... 18 11 61% 12 58 % 67 % 
Wisconsin .............. 65 47 12% 45 78% 60% 
Wyoming ................ 10 10 100 % 10 100% 
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Missouri Court Asserts Its Power over Admissions 
and Disbarment 


On October 16, 1933, the Supreme Court of Missouri, In the Matter 
of the Proceedings against Paul Richards for disbarment (63 S. W. 2d, 
672), asserted the power of the judicial department over admission to 
practice and disbarment. The opinion which was delivered by Judge 
Frank E. Atwood is one of considerable importance. Only the following 
short excerpt from the opinion can be given here: 


“It is not always easy to determine what objects are naturally within the range 
or orbit of a particular department of government, but it will scarcely be denied that 
a primary object essentially within the orbit of the judicial department is that courts 
properly function in the administration of justice, for which purpose they were 
created, and in the light of judicial history they cannot long continue to do this without 
power to admit and disbar attorneys who from time immemorial have in a peculiar 
sense been regarded as their officers. Since the object sought is not naturally within 
the orbit of the legislative department the power to accomplish it is in its exercise 
judicial and not legislative, although in the harmonious coordination of powers 
necessary to effectuate the aim and end of government it may be regulated by statutes 
to aid in the accomplishment of the object ‘but not to frustrate or destroy it.’’ 





Nebraska Raises Standards 


The Supreme Court of Nebraska has promulgated new rules, 
effective September 18, 1933, requiring candidates for admission to the 
bar to have a four-year high school education or its equivalent before 
beginning the study of law. Law office students are required to show 
forty weeks of study each year for three years, amounting to at least 
twenty hours of study per week. Registration is required at the beginning 
of law study and the Board is given authority to give intermediate exam- 
inations to all except students in approved schools. 





Stem Winder Department 


“Now, what of the ladies? When God made the Southern woman, He summoned 
his angel messengers and He commanded them to go through all the star-strewn 
vicissitudes of space and gather all there was of beauty, of brightness and sweetness, 
of enchantment and glamour, and when they returned and laid the golden harvest 
at His feet, He began in their wondering presence the work of fashioning the Southern 
girl. He wrought with the gold and gleam of the stars, with the changing colors of 
the rainbow’s hues and the pallid silver of the moon. He wrought with the crimson 
that swooned in the rose’s ruby heart, and the snow that gleams on the lily’s petal, 
then glancing down deep into His own bosom He took of the love that gleamed there 
like pearls beneath the sun-kissed waves of a summer sea, and thrilling this love 
into the form He had fashioned, all heaven veiled its face, for, lo, He had wrought the 
Southern girl.””—Hon. R. M. Kelly of Vicksburg, before the Mississippi Bar Associa- 
tion, September 7, 1933. 

—AMississippi Law Journal, XV, No. 1, p. 6. 
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